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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS IN No. 24,294 
AND CROSS-APPELLEES IN No. 24,295 
AND JOINT APPENDIX 


: ISSUES PRESENTED FOR REVIEW" 


The single issue presented is whether under Maryland Jaw a nine 
year old child invited to play ona swing erected and maintained on 


*This case has not previously been before this Court. 


residential: property, is owed a duty of reasonable care by the land 
occupier in the maintenance of the swing and the child’s use thereof. 


REFERENCES TO RULINGS 


The conclusions and rulings of the trial judge, as the basis as- 
signed for granting defendant-appellee’s motion for directed verdict 
that under) Maryland law minor plaintiff was a licensee, and the Mary- 
land law with respect to licensee applies, and that “landowner owes 
no duty to the licensee, even one of tender years except to abstain 
from wilful or wanton misconduct”, are set forth in the Joint Appen- 
dix, pages 36-37. 


STATEMENT OF CASE 


Minor plaintiff, appellant Joseph Lester, sued for damages arising 
out of personal injuries he sustained while playing on a swing on 


defendant's residential property. His parents, plaintiffs-appellants 
Robert and Susan Lester, sued for consequential damages. The ac- 
cident involved occurred on October 26, 1968, on the premises oc- 
cupied and controlled by defendant, at 7109 Braeburn Place, Beth- 
esda, Maryland, who lived there with his wife and three minor 
children. 


Plaintiffs’ contention in district court was, and here is, that 
minor plaintiff was invited by defendant to use the swing; and that 
defendant failed legally in his duty of due care to him: 


1. In maintaining a tarzan swing which defendant knew to be 
dangerous because of (a) the manner of its use by children, (b) its 
height in flight over steep terrain, and (c) prior accidents to children, 
and 

2. In defendant’s failure to provide adequate adult supervision. 


Defendant moved for summary judgment which was heard and 
denied by a district judge other than the district trial judge. The 


statement of material facts submitted with defendant’s motion for 
summary judgement embraced most but not all the circumstances 
as to which plaintiffs adduced evidence in the subsequent trial. A 
statement of plaintiffs’ evidence now follows: 


Plaintiff Joseph, who was then 9 years old, and four or five 
other boys were expressly invited by defendant’s son, David Dunn, 
to go to his home specifically to “play on the swing.” (App. 7, 14, 
21) All the boys were about Joseph’s age and size (App. 10), and 
they all lived in the immediate neighborhood. Defendantland his wife 
through their picture window watched the boys at the swing before 
Joseph took his turn. (App. 8) The swing involved here consisted of 
a single rope tied at the top to a tree branch, and an automobile tire 
was tied to the bottom of the rope. 

The situs of the swing was at the rear of defendant’s property, 
overlooking a ravine at the bottom of which there was a/creek. The 
slope from which the swing was activated was approximately 65 de- 
grees. In its outward arc the swing went out over the creek, and 
the drop directly over the creek was approximately 22 feet. (App. 25) 
Plaintiffs’ 4 photograph exhibits, 1-A, B, C & D, show the situs of 
the swing. 


Joseph tried the swing. At the urging of the other boys he tried 
getting on top of the tire, and in swinging out his hands slipped and 
he fell. (App. 8) The height of his fall was about 20 feet (App. 18, 
22), and he landed close to the creek into which he slid, 


Joseph sustained a serious fracture to the right femur with ad- 
verse knee involvement. There was extensive evidence ag to his con- 
tinuing hospital and medical treatment, and incapacity. The injury 
will leave permanent curtailment in flexion of his right knee. There 
was medical testimony that the injuries were caused by the accident. 

Plaintiffs introduced in evidence portions of defendant’s pretrial 
deposition. (App. 32-35) Defendant therein testified among other 


things: The rope for the swing was purchased by his wife and son David 
a few weeks before Joseph’s accident. The swing was put up by David, 
and defendant himself tested the rope swing by hanging on it, and 
then he swung out. He saw boys use the swing on at least four or 
five occasions, and that they would swing out over the creek. 


Defendant further testified that prior to Joseph’s fall he was 
aware that two other boys had fallen off the swing, one of whom 
was his own son. The other boy, Jeffrey Stambler, had scratches on 
his face, defendant testified. (Jeffrey testified that he fell 16 to 18 
feet, the wind was knocked out of him, his face was scratched, and 
his clothes dirty. (App. 12, 13) Jeffrey’s condition was such as to cast 
doubt on his ability to accompany the Dunn family on a prearranged 
visit toa museum. (App. 13) 


As to the son’s fall defendant testified as follows: (App. 35) 
Q. Do you know the circumstances? A. No, I don’t. 
I’m not altogether sure 1 know what you mean by 
“circumstances.” 

Q. Well, any of the circumstances relating to the fall, 
whether, for example, his hands slipped off the rope 
or anything in that regard? A. I’m sorry. I can’t 
envision any other circumstances. 

Q. So, what you are saying then is that in your mind, 
when there is an accident and a boy falls off this rope, 
it is because his hands slipped off the rope? A. Cer- 
tainly, when there is no tire on. When there is a tire 
on, perhaps his legs slip off also. I guess the purpose 
of the tire was to sit on. = 
Q. After the fall off the swing by your son Carl, did 
you take any measures with respect to safety in the 
use of the swing? A. No. 

Q. At any time prior to October 26, 1968, did you 
tell your son David or anybody in your household 
that the swing was not to be used any more? A. No, 
I don’t believe so. 


Joseph’s mother, plaintiff Susan Lester, testified that when she 
arrived at defendant’s residence shortly after Joseph’s fall, she was 
met by Mrs. Dunn, defendant’s wife. Mrs. Dunn said that “she 
shouldn’t have let the boys be doing this”. (App. 27) A little later 
when arrangements had been made to have Joseph removed by the 
Rescue Squad, defendant stated to Mrs. Lester in sum that “there had 
been a family disagreement about the rope and he was opppsed to it 
and now the rope really had to come down.” (App. 28) 


Jeffrey Stambler also testified as to a statement made by de- 
fendant right after Joseph’s accident: defendant told his gon, David, 
that he would have to tie up the swing for good because of so many 
accidents. (App. 15) John Berman, another of the boys in the 
group, testified likewise that defendant told his son, David, to “Take 
down the swing. Tie it up at the top of the swing”; and that he, 
John Berman, did see the swing later tied up around the top of the 
tree. (App. 19) | 

On completion of plaintiffs’ case defendant moved for directed 
verdict. This motion was granted, and plaintiffs appealed from the 
adverse judgment. Thereafter, defendant filed his appeal from the 
interlocutory order denying defendant’s motion for SEY judg- 
ment. 


ARGUMENT 


Plaintiffs contend that justice was thwarted in district court by 
a misapplication of legal labels. 

The law of Maryland is applicable to this case. In Maryland a 
child who is a trespasser or bare licensee can have no ‘redress. for 
personal injuries unless the land occupier was wilful or wanton. The 
trial judge erroneously cast minor plaintiff in the role of a bare 
licensee. 


Plaintiffs’ contention in this appeal is that the question whether 
defendant was negligent should have been submitted to the jury. 
Plaintiffs will seek now to demonstrate this as a valid proposition 
under Maryland law. 


UNDER MARYLAND LAW PLAINTIFFS LESTER 
ESTABLISHED A PRIMA FACIE CASE 


The key to this case turns on Joseph’s legal status. Plaintiffs’ po- 
sition is ‘that Joseph was a special kind of invitee: a child invited to 
play at a neighbor’s home with the neighbor’s child. More precisely, 
he was invited specifically to play there on a swing under extremely 
dangerous conditions. In these circumstances plaintiffs contend that 
the test is ordinary negligence, and not wilful or wanton misconduct, 
on the part of defendant. 


(a); Minor plaintiff was a special kind of invitee, a playing child 
invitee. 


While the Maryland Court of Appeals has apparently not yet 
spoken directly on this question, a clear answer thereto was substan- 
tially made in State, to use of Lorenz v. Machen, 165 A. 695, 164 
Md. 579 (1933). There, a 10 year old boy was killed while playing 
on defendant’s unfenced and unimproved property. In grading the 
land defendant’s employees had left a bank in which a hole or cave 
Ttemained. Death came to the minor plaintiff when this cave in 
which he was playing collapsed. Children in the neighborhood had 
used the property for years as a playground with the knowledge and 
acquiescence of defendant’s caretaker. In sustaining judgment ren- 
dered on defendant’s demurrer to plaintiff’s declaration, the court 
in that case fixed the status of minor Joseph in the present case, and 
established the viability of children’s claims of the type of Joseph’s 
present cause of action (165 A. 695-696): 


“The several forms of expression of . . . acquiescence 
or permission for the boys to play in what is described 
as the cave, . . . do not allege invitation or induce- 
ment, express or implied, as when persons are led| to 
come on property on business of the owner or other- 
wise... . The case here is that the owner has merely 
permitted or acquiesced in the use of the land | by 
playing children, and therefore he has not invited 
them fo incur any dangers;....” (emphasis added) 


The evidence was overwhelming that Joseph was invited by de- 
fendant’s son, David, to play on the swing on defendant’s property. 
(App. 7, 14, 21) In the mores of current American suburbia the ex- 
press invitation by a member of defendant’s family and household, in 
the context of this case, had the same legal meaning as though defend- 
ant himself had extended the invitation. If ratification or parental con-_ 
firmation of the invitation were needed, it came through |defendant’s 


approving observation of the children’s play on the swing on his 
property. (App. 8) 
~ If labels must be attached, then it is respectfully suggested that 
Joseph merits the designation of a playing child invitee. | 


In view of the technical refinements of the Maryland law, it 
must be emphasized that Joseph ab initio was invited and did not 
trespass on defendant’s land. Hence Joseph cannot be met with the 
stern tenet that ““Acquiescence is not invitation, and at most, changes 
the status of the trespasser to that of bare licensee, to whom the 
owner owes no greater duty than to a trespasser.” Carroll v. 
Spencer, 104 A.2d 628, at 630, 204 Md. 387 (1954). 


Perhaps the most recent Maryland case on the subject under _ 
discussion is Hicks v. Hittafer, 261 A.2d 769, __Md. (1970). The 
opinion in this case reviews the consistent rejection by the Maryland 
Court of Appeals, for a period of some three generations, of damage 
claims for injury or death of children who were trespassers or licens- 


ees. Neither in a review of the cases listed in Hicks nor elsewhere 
in the Maryland law has there been found a situation approximating 
the circumstances of the present case. However, it is suggested that 
the meaning of Hicks, read in the light of the above quotation from 
Lorenz, is that while those who would champion the lot of Mary- 
land trespasser and licensee injured children must seek relief from 
the legislature, children in Joseph’s situation would find haven in 
court. 


(b), Defendant owed minor Joseph a clearer duty of care than 
that owed by a host to a social guest. 


A social guest in Maryland is now assigned a legal status border- 
ing on invitee. In Telak v. Maszcenski, 237 A.2d 434, 248 Md. 476 
(1968) the court thus endowed the social guest (237 A.2d 438): 


“It should be observed that in equating ‘licensee’ with 
‘social guest’, we intended ‘licensee’ to mean a ‘licensee 
by invitation’ and not a ‘bare licensee’ to whom an 
owner owes a duty no greater than the duty he owes 

a trespasser.” 


The three conditions imposing liability on a host for injury to his 
social guest are set forth in Telak (237 A.2d 437): 


/ “(1) the host know or has reason to know of the 
condition and should realize that it involves an un- 
reasonable risk of harm to such guests, and should 
expect that they will not discover or realize the dan- 
ger, and (2) the host fails to exercise reasonable care 
to make the condition safe, or to warn the guests of 
the condition and the risk involved, and (3) the guests 
do not know or have reason to know of the condition 
and the risk involved.” 


In the application of these conditions the primary question is 
whether the host was negligent and not whether his conduct was 
wilful or wanton. This is implicit in the scheme of the conditions. 


The Maryland courts have recognized this. For example in Stevens 
v. Dovre, 234 A.2d 596, 248 Md. 15 (1967) the trial court’s disposi- 
tion was on the issue of defendant’s primary negligence, and the 
appellate court significantly relied on an analagous case which turned 
on the question of a host’s negligence. | 


While the social guest status would be helpful to Joseph i in the 
present case, it is not the better answer to this appeal. Joseph was 
more than a social guest. He was a 9 year old child invited to play 
on an artificial device in conditions known by defendant to be in- 
ordinately hazardous. Hence the elements of due care and assump- 
tion of risk by the guest, interwoven in the conditions applied in 
the host-guest category, are not controlling in the present case. 

Well embedded in the law of torts is the logical rule that an 
adult is held to a higher degree of care vis-a-vis a child than where 
the other actor is an adult. This proposition is recognized in Mary- 
land. State to use of Alston v. Baltimore Fidelity Warehouse Co., 

4 A.2d 739 at 741, 176 Md. 341 (1939), and State for use of 
Taylor v. Barlly, 140 A.2d 173 at 175, 216 Md. 94 (1958). The 
philosophy underlying this rule also forms the basis for the re- 
quirement of a lesser degree of care by children charged with con- 
tributory negligence and assumption of risk. State for the use of 
Taylor v. Barlly, supra, at 177. é 

It thus is clear that Joseph’s legal rights should oa be measured 
by those of a social guest. He was rather an invitee of the class 
described quite precisely, albeit by indirection, in Lorenz (165 A. 
695-696). Joseph was one of a group of “playing children” who 
were on defendant’s property by “invitation or inducement, express 
or implied”, on the part of defendant “and therefore he has—invited 
them to incur—dangers”, which were prevalent. 


That defendant knew of these dangers is undisputed. His de- 
position testimony alone abounds with admissions: his knowledge 
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of (a) the terrain and the course of the swing carrying a child (22 
feet high) over the creek, (b) the two prior accidents to children, 
and (c) the ‘dangerous ease with which a child could fall off the 
swing. (App. 35). Equally demonstrative of defendant’s culpability 
were his admissions immediately after Joseph’s accident that he had 
been opposed to the swing (App. 28), and that now it would have to 
come down. (App. 15, 19, 28). 


(c) No matter what term of legal classification applies, defend- 
ant owed Joseph a duty of reasonable care. 


For decision of this appeal it is of little importance whether minor 
Joseph’s rights are to be determined under the broader classification 
of social guest or, as plaintiffs contend, by his rights as a playing child 
invitee. Under either classification plaintiffs are entitled to have their 
case tried on the primary issue of defendant’s negligence. 


The essential point in this appeal remains that rather than being 
a situation of attractive nuisance, this is a case of invitation to nui- 
sance. Stripped of labels, Joseph simply was a child invited to go on 
a neighbor’s land to play. In these circumstances the law required that 
the neighbor exercise reasonable care to prevent the serious injury 
sustained by minor Joseph. 


CONCLUSION 


It is abundantly clear, plaintiffs suggest, that the district court 
correctly denied defendant’s motion for summary judgment and er- 
roneously granted defendant’s motion for directed verdict. 

Plaintiffs respectfully submit that: 


(1) In No. 24,294 the judgment of the district court should 
be reversed and the case be remanded for re-trial, and 
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(2) In No. 24, 295, the order of the district court denying de- 
fendant’s motion for summary judgment should be affirmed. 


James B. Goding 
Attorney for appellants and 
cross-appellees 
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IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH LESTER, a minor 
by and through his father 
and next frient, Robert 
Lester, 


ROBERT LESTER, Civil Action 
SUSAN LESTER, | 


v. 


1969 


March 12- Complaint, appearance - Jury Demand. 


No. 614-69 


March 27- Answer of deft. #1 to complaint; c/m)3/26/69. Ap- 


pearance of Macleay, Lynch, Bernhard and Greff. Filed, 


December 30 - Change of address of atty. for pitf., James B. 
Goding, to 601 Paramount Bidg., 1735 Eye St., N.W. AC/N. Filed. 


1970 


January 21 - Pretrial Proceedings - parties shall file brief on 

or before 1/27/70 and plitf. may take deposition of David Dunn 

Pretrial Examiner. 
January 27 - Motion of defts, for summary judgrhent; state- 


ment; P&A; c/m 1-26-70. M.C. Filed. | 


February 4 - Opposition of pltfs. to motion for summary judg- 


ment; P&A; c/m 2-3-70. Filed. 
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March 5 - Motion of defts. to reconsider its decision denying 
motion for summary judgment; P&A; c/m 3-5-70; M.C. Filed. 


March 9 - Opposition of pltfs. to motion for reconsideration; 
c/m 3-6-70. Filed. 
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sition to motion for reconsideration; c/m 3/10/70. Filed. 

March 17- Order denying deft’s motion for summary judgment 
(signed 3/16/70) (N) Corcoran, J. 

March 17- Order denying reconsideration of order denying 
deft’s motion for summary judgment (N) Corcoran, J. 

April 10 - Trial brief of pltfs.; c/m 3/31/70. Filed 

April 20 - Jury sworn; two alternate jurors sworn, respited until 
April 21, 1970 (Reptr. Marie Taylor) McGarraghy, J. 


April 22 - Trial resumed; same jury and alternates; oral 


motion of deft. for a directed verdict argued and granted; jury dis- 
charged. (Rep: Marie Taylor) McGarraghy, J. 

April 22 - Verdict and Judgment for deft. against pltf; by 
direction of the Court. (N) McGarraghy, J. 

April 28 - Notice of appeal by pltfs. from order of 4-22-70; 
copies mailed to Macleay, Lynch & Bernhard; deposity $5.00 by 
Goding. Filed. 

May 7 - Exhibits l-a; 1-b; 1-c; and 1-d by pltfs. Filed. 

May 15 - Notice of cross-appeal by deft. from order of 
4-22-70; copy mailed to James B. Goding; deposit $5.00 by Gregg. 
Filed. 

June 1 - Stipulation of parties. Filed 


App. 3 


[Excerpts from Transcript of Proceedings] 


| 
OPENING STATEMENT ON BEHALF OF THE PLAINTIFFS 


[3] MR. GODING: If it please the Court: Ladies and Gentlemen 
of the Jury: Now that you are sworn as members of the jury to hear 
and try this case, I shall address you as such. I am about to enter 
upon an opening statement which simply is this: I shall tell you our 
theory of the case, and then I shall tell you what we pro} se to prove. 
Anything I say, anything my brother, Mr. Gregg, counsel for the de- 
fendant, has to say with respect to a projection of what each of us 
respectively hopes to prove, this does not constitute evidence. It is 
only the evidence that you hear from the witness stand or depositions 
perhaps, anything that the Court rules. In case of any question, as 

to admissibility as to which is evidence, it is this on which you will 
make your determination and return your verdicts. 

Before I proceed further in this opening statement, I think I 
should inform you and tell you that the two plaintiffs who were 
absent yesterday are here this morning. You were introduced yes- 
terday to Mr. Robert Lester, the father of the boy, the minor 
plaintiff. I now present Mrs. Susan Lester, the other adult and the 
mother of Joseph Lester, and Joseph Lester sits at the end of this 
table. He is the minor [3-A] plaintiff. I think Mr. ‘Dunn now 
approaches. He is the defendant. These people were al referred to 
yesterday. I think we are all here now. ! 

You have already been informed that this case is an action for 
damages, money damages, for injuries resulting to the minor plain- 
tiff on October 26, 1968. The accident which caused these injuries 
occurred on the premises of 7109 Braeburn Place, in Bethesda. 

There is no question and there need be no evidence as to this 
because it is admitted that Mr. Dunn, the defendant, at/ that time, 
the time of the accident, was the occupant of the premises. He, his 
wife, and three children were then living there. | 


App. 4 


I might say that it will be described to you that this area where 
both the plaintiffs and the defendant then lived is what is known as 
the Bannockburn Section or Development of Bethesda, Maryland. 

It formerly was a golf course. There is no golf course there now. 
There are houses on this area. 

The events that ensued all took place within a radius of perhaps 
one-and-a-half or two city blocks. The Lesters live on Braeburn Court, — 
and on October 26, 1968 there was an annual Hallowe’en Party in 
the afternoon. This Hallowe’en Party took place, as was customary 
for a number of years, [3-B] on the premises of the swimming pool. 
There is a swimming club—it is a neighborhood thing; and the party 
that took place was, as I say, an annual affair, Hallowe’en Party. 

I think the testimony will show that three of the Lester children 
were there, Joseph being the oldest of the three; their mother was 
there, plaintiff Mrs. Susan Lester; the Dunn boy was there. A Toby 
Bilanow was there; I think I said David Dunn was there, and a number 
of other boys. Of course, there were maybe 150 or 200 people there, 
but the actors in this piece, the people who were involved in this 
were a small group of boys. 

Sometime in the afternoon, after the kids had eaten, David Dunn, 
the testimony will be, David Dunn, the son of the defendant invited 
three or four or five boys to come over and play on the swing. 

This swing, we will show you through photographs—and perhaps 
if the Court allows, there will be a view so that you might see it— 
this swing will be described to you as being an artificial construction. 
In other words, it was made this way: A single rope which was pur- 
chased by the Dunn family for this purpose was tied to a branch. 
/t the beginning when the swing was first put up some, I think the 
evidence will show, some four or five weeks before this accident, it 
had no tire on the bottom. It had a knot. [3-C] In its outward 
pendulous course, in other words swinging out, it would extend over 
a very deep chasm; and at the bottom of this chasm there is a creek. 
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On this day of October 26, 1968, these boys who were invited 
by David, went over to the house. Both Mr. and Mrs. Dunn were 
home. We will show you that Joey, the minor plaintiff, had been 
on this swing once before, and had not, however, swung out to any 
great extent; that on this occasion, after some of the other boys had 
used the swing, he attempted it. He swung out and his hand slipped; 
he grasped the tire at the bottom. However, he was unable to hold 
himself and he fell. The testimony will be he fell some 17 or 18 
feet approximately. We will show you that the height of this swing, 
with a boy swinging out on it, directly over the creek, the height 
from that point to the creek would be somewhere between 20 and 
22 feet. 

We will show you thatprior to this accident to the minor plain- 
tiff on this day of October 26th, there had been two prior accidents 
to two other boys, not to Joey but to two other boys, one of whom, 
Jeffrey Stambler, will be a witness for the plaintiffs. And he will 
tell von that he fell same week ar two or nerhans two weeks hefore 
this accident and that he scraped himself. He had marks on his face 
and on his body, and that the Dunns were then home. | Mr. Dunn, 
the defendant, knew of this. 
[3-D] There was another accident that happened on the swing when 
their own son, not David Dunn, but one of the other boys of approx- 
imately Joseph’s age, also fell on the swing, to the knowledge of Mr. 
We will show you that despite three things, one, the evidence 
of the obvious danger to children using this swing; two, the prior 
accident to their own son or to defendant’s own son; and three, the 
prior accident to Jeffrey Stambler, despite all this, this! swing was 
not taken down. There was no supervision in the use of this which 
will be described a dangerous artificial construction, this swing. On 
the basis of these, we will prove to you, or we propose to prove to 
you that the defendant negligently allowed this condition to remain. 


App. 6 


We will show you that the defendant knew entirely all the cir- 
cumstances of the use of this swing, that he left it pretty much to 
his own son, and that there was no supervision— 

* * * 
JOSEPH LESTER 
*** appeared as a witness in his own behalf, *** and testified as 
follows: 


DIRECT EXAMINATION 


BY MR. GODING: 

Q. Your name is Joseph Lester? A. Yes. 

Q. How old are you, Joseph? A. Eleven. 

Q. Where do you live? A. 7004 Braeburn Court, Bethesda, 
Maryland. 

Q. What grade are you in in school, Joseph? A. Fifth. 

Q. What school do you attend? [4] A. Bannockburn. 

Q. Bannockburn? A. Yes. 

Q. Joseph, whom do you live with at home? A. My father 
and mother and two sisters. 

Q. Is one of them here today? A. Yes. 

Q. Joseph, on October 26, 1968, you were then nine years old, 
were you? A. Yes. 

Q. Did you know David Dunn then? A. Yes. 

Q. Did you know where he lived? A. Yes. 

Q. On October 26, 1968 was there some function or party at 
the Bannockburn Swimming Pool? A. Yes. 

Q. What was that? Tell us about it. A. It was a Hallowe’en 
Party. 

Q. Is this a regular annual thing? A. Yes. 

Q. How many people were there? A. About 200. 

Q. Who among your friends were there, can you tell us? [5] 
A. Jeff Stambler, Toby Bilnow, John Berman, and that’s it. 

Q. Were the Dunn boys there? A. Yes. 
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Q. Which Dunn boys were there? A. David. 
Q. Do you know whether his brother was there? A. Idon’t 
know. 
Q. Had you ever been to their house before this day? A. Yes. 
Q. You say “yes”. How long before October 26,1968 had 
you been there? A. About two weeks. 
. What were you doing there? A. We were playing with 


David. 

. Where were you playing, outside or inside? A. Outside. 

. On that occasion, did you see his parents there? A. Yes. 

. Both Mr. and Mrs. Dunn? A. No. | 

. Which one did you see? A. I saw Mrs. Dunn. 

. Mrs. Dunn on that day. When you played on this occasion 
two weeks before the Hallowe’en Party, did you play [6] on the 
swing—was there a swing there then? A. Yes. | 

Q. Did you play on the swing? A. Yes. | 
Q. Did you swing out on that swing, on that day? A. Yes. 
Q. How far out? All the way? A. No. 
Q. Was there a tize on the bottom on that occasion? A. Yes. 
Q. Now, Joey, let’s talk about October 26, 1968. | | You have 
named the boys that you were with at the party. Where did you go 
from there? A. We went to David’s house. ! 
Q. How did you happen to go to David’s house? A. David 
asked a lot of boys if they wanted to come over to his house. 
Q. For any particular purpose? A. To play on the swing. 
Q. Do you remember who it was who went on that day? A. 
Jeff Stambler, Toby Bilnow, John Berman, Andy Goodpaster, Mark 
Ofus. 
Q. O-f-u-s? A. I don’t know. | 
Q. You know how to pronounce it, not spell it. Now, tell us 
what happened on that day when you all went over. A: Well, we 
went over and then we started playing on the swing. 


App. 8 


Q. Yes. A. And then everybody said that I should try the 
swing because I hadn’t tried getting on top of the swing. 

Q. On top of the— A. -tire. And then I tried, and when I 
went out, my hand(s) slipped, and I fell. 

Q. Is there a creek below? Is there any water where this swing 
would swing out? A. Yes. 

Q. What is that water? A. It’s a creek. 

Q. Where did you land with respect to that creek? A. I landed 
on the bank. 

Q. On the bank. Where did you end up? A. When I hit the 
bank, I slipped into the water. 

Q. You slipped into the water. Before your accident, while 
you were there at the swing, did you see the Dunns, Mr. and Mrs. 
Dunn? A. Yes. 

Q. Where were they? A. They were looking at us through 
thei’ picture window. 

* * * 

Q. Joseph, I show you a picture which has been identified as 
Plaintiff’s Exhibits 1-A, -B, -C and -D and ask you what generally 
these pictures show. A. Well, these pictures show the tree in which 
the swing was hanging from. 

MR. GODING: I would like to offer these in evidence. 

THE COURT: Without objection, they will be received. 

(Plaintiff’s Exhibits 1-A, -B, -C and -D were received.) 


Q. Joey, will you identify, if you can, on all of these [9] 
pictures the tree. Is there anyting about the tree that would iden- 
tify the tree, a branch of which, as you say, the rope swing was 
hanging? A. Yes. 

Q. What is it? A. On the tree, it has stairs going up. 

Q. Steps? A. Steps. 
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Q. When you say “steps”, do you mean those pieces of wood 
nailed onto the side of the tree. Is that what you mean? A. Yes. 
MR. GODING: I apologize to the Court. I should have shown 
them to the Court first. 
THE COURT: Quite all right. You may pas 
BY MR. GODING: 
Q. Joey, I think in your narration of what peeaar, we had 
reached the point where, after you fell, you say you slid into the 
creek. A. Yes. 
Q. What part of your body was wet? A. My leg. 
Q. What happened next? A. Mr. Dunn came down and helped 
me back up to a tree that was next to the bank, and then I think 
Mrs. Dunn called the Rescue Squad. 
ez * *& 
[10] Q. Who took you to the hospital? A. The Rescue Squad. 
Q. Which hospital, do you remember? A. First tthey took me 
to Sibley Hospital. 
Q. How long did you remain there? A. About half an hour. 
Q. Then where? A. Then they took me to George Washington 
Memorial Hospital. 


* * * 


[18] Q. *** Joey, prior to the two occasions you already have 
spoken of, in the use of the rope swing at the Dunns, ‘prior to that, 
had you ever had any experience with a rope swing? A. Yes. 

Q. When was that and where? A. It was practically every day 
before the accident. 

Q. Where? A. It was a house behind our house. 

Q. Describe the rope swing and what you did on it. A. It’s 
on like a swing set, and it had a rope tied around the bars at the 
top and then a tire at the bottom. , 

Q. What did you do on it? A. Well, we had contests. We put 
the guy in the tire and then we spun it real hard, and then we would 
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let go, and then it would go real fast around backwards, and we 
would see who could stand it the most. 

Q. Keep your voice up. Was this swing on flat ground, or was 
it over any sort of a chasm? [19] A. It was on flat ground. 

Q. Did you swing out on it like you did on the Dunn’s swing? 
A. No. 

* * * 
[20] CROSS-EXAMINATION 
BY MR. GREGG: 

Q. Joseph, do I understand that you went to the Dunn’s house 
on the day of this accident in order to play on the swing? A. Yes. 

Q. And you went there with a group of other little boys about 
your same age and your same size? A. Yes. 

Q. You had been at the Dunn’s place on at least one other oc- 
casion, one other time before this accident, had you not? A. Yes. 

Q. Asa matter of fact, you had been there twice, hadn’t you? 
{21] A. You mean twice before the accident? 

Q. Yes. A. No. 

Q. Well, you at least had been there once. A. Right, Yes. 

Q. On that occasion, or on that time and on the day of the 
accident, you saw the swing, did you not? A. Yes. 

Q. You saw the hill on which the swing was located? A. Yes. 

Q. And the tree on which the swing was tied? A. Yes. 

Q. So that you could see everything that was there, isn’t that 
true? A. Yes. 

Q. On the day of the accident, did the other boys ride the 
swing first? A. Yes. 

Q. And you saw how they were doing it? A. Yes. 

Q. And what they were doing? A. Yes. 

Q. Did you think that you knew how to ride on that swing 
also? A. Yes. 
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[22] Q. What is it that you are supposed to do? A.| Well, first, 
you're supposed to bring the tire up beyond the tree, and then you 

get a good grip on the rope, and then you swing out and get your 
feet around the top of the tire. 
Q. In other words, you bring the swing up the nls, isn’t 
that right— A. Yes. 
Q. and when you get it up there, you grab a-hold of the rope 
and jump on it, is that right? A. Yes. 
Q. On this particular occasion, you did all these things except 
that your hands slipped and you fell off? A. Right. 
* * * ' 

JEFFREY STAMBLER | 

a minor, was called as a witness on behalf of the plaintiffs, ***® tes- 
| 
| 


tified as follows: 
[23] BY MR. GODING: | 

Q. Jeffry, state your full name and your address, will you please? 
A. Jeffrey Stambler. I live at 7016 Wilson Lane. | 

Q. Bethesda? A. Bethesda, Maryland 

Q. How old are you, Jeffry? A. Thirteen. | 

Q. What grade are you in at school? A. " Seventh Grade at 
Thomas W. Pyle. | 

Q. Now, Jeffrey, you know Joseph Lester? A. Yes. 

Q. —the plaintiff in this case. Do you know David Dunn? A. 


Yes. 


| 
Q -who formerly lived in your neighborhood? A. Yes. 
Q. Had you had some experience in the use of a swing on the 
Dunn property prior to the Hallowe’en Party on October 26, 1968? 
A. Yes. 
Q. Did you have an accident on that swing yourself? A. Yes. 
Q. About how long prior to October 26th, 1968 was your ac- 
cident—about how long before? [24] A. About a month. 


App. 12 


Q. Amonth. Will you tell us about it. What happened? A. 
Well, at that time, there was a knot on the bottom and there was 
a ladder up at the top of the slope, and you climb up on the ladder, 
and you would swing out. I swung out the first time, came back 
safely. And'when I went out the second time, my leg slipped off, 
and my hands hit the knot and split open, and I fell. 

Q. By that you mean, your hand came down to the knot and 
it split open? 

* * * 
(25] BY MR. GODING: 

Q. Jeffrey, I ask you to look at Plaintiffs Exhibit 1-C and tell 
us where the rope hung from, if you can, on this picture? First, 
which was the tree? A. This one right here, with the steps going 
up. 


Q. You had said something about a ladder. Will you describe 
what you meant by a ladder? A. Well, there was pieces of wood 


pounded in with nails, pounded into the tree going into the limb. 

Q. Is this what you are talking about (indicating)? A. Yes, 
up here (indicating). 

Q. When, if you know, when was it that a tire was put on after 
your fall? [26] A. I think it was the week before the Hallowe’en 
Party. . 

Q. A week before Joseph’s fall? A. Yes, I think so. 

s * * 

Q. Can you tell us what the distance was that you fell? A. 
About 16 to 18 feet. 

Q. 16 or 18 feet. Did you ultimately land in the water? A. 
I hit the bank and then went into the water. 

Q. You will have to speak a little louder. A. I hit the bank 
and then went into the water. 

Q. What were you doing at the Dunn’s that day? Was there 
a specific purpose for your being there? A. Yes, We were going 
to the museum. 
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Q. And whom were you playing on this rope Shee with? A. 
David Dunn. 
Q. Were the Dunn’s home that day, the ae A. Yes. 

Q. What happened after you fell? A. Well, I got up and went 
to another tree, and David [27] came down and asked me if I was 
all right. | 

Q. You say you went to another tree. What was the purpose 
of that? A. I got up. The wind was knocked out of me. I leaned 
against another tree on the bank, and David came down and asked 
if I was all right, and I said, “Yes,” and went back up to the car. 

Q. When you got back up to the car, who was there? A. Mrs. 
Dunn. 

Q. Mr. Dunn? A. Mrs. Dunn. 

Q. Where was Mr. Dunn? A. He was coming out. 

Q. Was there some talk between you and Mr. or Mrs. Dunn in 
his presence? A. Yes. 

Q. What was said? A. “‘Are you able to come?” First she 
said, “What happened?” and I told her that I had fell off the swing, 
and she asked if I am able to come, and I said, “Yes.” 

Q. What was your appearance then? Did you [a my 
question? A. Well, no. 

Q. What happened to you, by way of effect on your [28] 
appearance, your clothing, your face, your arms, your legs—what 
happened to you? A. My face was scratched up and! I had dirt over 
me. | 

Q. A little louder. A. I had dirt over my pants. 

Q. When you had this talk with Mrs. Dunn, where was Mr. 
Dunn? A. He was just coming up the stairs from Ri walk. 

Q. Did he see you? A. Yes. 

Q. Did you then proceed on to— Where was it? A. The mv- 
seum. | 

Q. Which museum was it, do you remember? A. (No response) 
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Q. Well, it is of no consequence. But you did go on? A. Yes. 

Q. Let’s talk about October 26, 1968, and were you at the 
same party that they had at the swimming pool on that day? A. 
Yes. They had a Hallowe’en Party. 

Q. Was that a regular annual event? A. Yes. 

Q. Who else was there among your friends? Do you under- 
stand my question? A. No. 

Q. Were there other boys, your playmates, who were there? 
[29] A. Yes. 

Q. Did ‘you and your playmates go some place from the Hal- 
lowe’en Party? A. Yes. 

Q. Where did you go? A. Over to the Dunn’s to play on the 
swing. 

Q. How did that come about? A. Well, David invited us over. 

Q. For any particular purpose? A. To play on the swing. 

Q. Who went over there? A. Joe, Toby, John, Neal Ross, and 
Iand Andy Goodpaster. 

Q. Was there, then, anything different about the swing from 
how it was when you fell, when you had your fall off the swing? 
A. Yes, there was a tire on it. 

Q. Where? A. On the bottom. 

* * * 

Q. Who first swung? Who first used the swing on October 26th? 
A. Well, there were really two people who would swing on it. 

[30] Q. A little louder. A. Well, it would hold two people. It 
would hold a lot, but there were two people—the first two people 
to swing on it. 

Q. Did you see Joseph Lester use the swing? A. Yes. 

Q. Did he use it at all that day, with anybody else on the 
swing at the same time? A. He used it once and then the second 
time, he fell. 

Q. Did you see him fall? A. I saw him coming down and hit- 
ting the bank. 
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Q. What happened after that? After you saw him hitting the 
bank, tell us everything that you remember that happened on that 


day, afterwards. A. Well, we went down. He asked 


him if he was 


all right. He kept on yelling. We got Mr. Dunn to come down and 
Mr. Dunn came down and tried to get him out of water and put 


him on the bank. 
Q. Then what happened? A. So, he called the’ 


ambulance and 


then called Mrs. Lester and they came, and the ambulance took him 


away. 


Q. At any time when Mr. Dunn was down there did you hear 
him say anything? A. Yes, he said to David, “You'll have to tie 


up the swing for good.” 
x * * 


[31] Q. Would you state that again please? A. He 


said to David 


that “You'll have to tie up the swing for good, now there has been 


so many accidents.” 


Q. At any time that you had used this swing, whether with the 
tire on it or not, was there any supervision by any adult i in the use of 
the swing? A. Do you mean, they were standing there watching us? 


Q. -And telling you how to use it. A. No. 
swing out. 
MR. GODING: You may inquire. 


CROSS-EXAMINATION 
BY MR. GREGG: 


We would just 


Q. Jeff, how long have you lived in that neighborhood? A. 


For seven years. 
Q. Were you a friend of David Dunn as the 
there? A. Yes. 


time he lived 


Q. Approximately how long had David lived sits before this 


accident occurred? A. Two months, I think—a little | 
months. 


= than two 
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Q. Had you helped David put up the swing? [32] A. No. 

Q. Had you helped him tie the rope on? A. No. 

Q. But you had been there yourself on many prior occasions 
before the accident, had you not? A. Yes. 

Q. And jyou had used the swing both with the tire and without 
the tire on many occasions, isn’t that right? A. Yes. 

Q. Had you also seen other kids from the neighborhood using 
that swing on many other occasions? A. Yes. 

Q. On the day of the accident, you and your friend had been 
using the swing, I gather, for maybe 10 or 15 minutes before the 
accident, is that right? A. Yes, about that. 

Q. Did you say that you had seen Joseph himself use it at least 
once before his accident? A. Well, he used it once before his ac- 
cident, and used it again, and fell. 

Q. Isee. So, it was his second time on the swing this day? 
A. Yes. 

Q. —that his accident happened? A. Yes. 

[33] Q. From what you observed about Joseph using the swing 
the first time, did he seem to know what he was doing? A. Yes. 

Q. And did he hang onto the rope all right? A. Well, then 
there was a tire, and you would hold onto the bottom of the tire. 

Q. And it was the same when his accident happened, wasn’t 
- it? A. No. That time, they would sit up on the rim of the tire, 
with the rope going up, and have their feet on the tire. 

Q. Is that the way Joseph was playing at the time it happened? 
A. He was going to play that way, yes, except the tire hit a root 
coming out of the ground, and he slipped. 

Q. Where were you at the time that Joseph got on the swing? 
A. I was just coming out of the house. 

Q. You had been in the house for some purpose? A. Yes. 

Q. What was that? A. To go to the bathroom. 
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| 

Q. When you came out of the house, where was Joseph? A. 
Well, I was turning around— I turned around and [34] walked a 
little ways, and I saw Joe just flying through the ait, hitting the 
ground. He had just— | 

Q. So, the first time you saw him, then, when you came out 
of the house, he was actually flying through the air, off the swing, 
or falling off the swing? A. He was coming down there, like this— 
off the swing. (Indicating) | 

Q. He was falling off the swing? A. Yes. | 

Q. You didn’t see him get on the swing? A. No. 

* * * 
[35] JOHN BERMAN 
a minor, was called as a witness on behalf of the plaintiffs, oS 
testified as follows: 
DIRECT EXAMINATION 
BY MR. GODING: 

Q. John, state your full name and your address. A. John 
Berman, 7028 Wilson Lane, Bethesda, Maryland. 

Q. How old are you? A. Iam twelve. 

Q. Where do you live with respect to the home of Joseph Lester? 
A. Two doors away. 

Q. Did you know David Dunn when he lived in |your neigh- 
borhood in 1968? A. Yes, I did. | 

Q. What grade are you in at school? A. Seventh grade. 

Q. What school? A. I go to Pyle Junior High School. 

Q. Directing your attention, John, to October 26, 1968, was 
there a party at the grounds of the Swimming Pool? ‘A. Yes, there 
was. 

Q. What was that? [36] A. It was the Hallowe’en Party. 

Q. Is that a regular annual event? A. Yes. | 

Q. Did you and a group of other boys go somewhere from that 
Hallowe’en Party? A. Yes, we did. 
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Q. Where did you go? A. We went to David Dunn’s house. 

Q. Who was in the group who went, do you remember? A. 
There was Joe Lester, Jeff Stambler, Toby Bilnow, myself—that’s 
about all. 

Q:’ How did you happen to go there? A. Well, we all sort of 
decided we wanted to go to this house and play on the swing. 

Q. Had you used this swing before? A. Yes. 

Q. —that day? A. Yes. 

Q. Did you ever use it without the tire on? A. No. 

Q. Were you present when Joe had his accident on this day? 
A. Yes. 

Q. Will you tell us about it, how it happened? A. Well, he 
brought the swing up to the top of the hill, and when he tried to 
jump on it, sit on top of it, he slipped. [37] I believe his foot hit 
a root on the ground, and he grabbed the top of the swing with his 
hands. 

Q. When you say the top of the swing, what part of the— A. 
The top of the tire, and his grip was not strong enough to hold on, 
and he slipped off. 

Q. Would you estimate the distance that he fell? A. Maybe 
20 feet. 

Q. Did you see whether he fell into the creek or near the creek? 
A. Very near the creek. 

Q. Do you know ultimately where he stopped? In other words, 
did he land ultimately in the creek? A. Yes. 

Q. How long did you remain around there after the accident? 
A. Oh, it must have been at least 20 minutes or so. 

Q. Was'that until they took Joey away? A. Yes. 

Q. Was there anything said by Mr. Dunn on that occasion after 
the accident? A. He may have said to David— 

Q. Beg pardon? A. He said to David, I think, to take down 
the swing, and I didn’t really pay that much attention. 
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THE COURT: You say what? 
THE WITNESS: He — to David, “Take down the swing. Tie 
it up at the top of the swing.” 
BY MR. GODING: 
Q. Did you see the swing later tied up around) the top of the 
tree? A. Yes. 
* 8 * 
[39] CROSS-EXAMINATION 
BY MR. GREGG: 
Q. Your name is John Berman? A. Yes, it is. 
Q. How old did you say you were? A. Iam twelve. 
Q. How long have you lived out there in that heighborhood? 
A. Ever since I’ve been born, twelve years. 
Q. You live next door to the Lesters? A. Two houses away. 
Q. Did you go to this Hallowe’en Party with Joseph and a group 
of other boys, or did you just happen to meet there? A. We sort 
of met each other there. 
Q. Was that where you all decided you were going to go over 
to the Dunn’s and play on their swing? A. Oh, yes. 
[40] Q. Do you all have a name for this type of aswing? A. Well, 
we call it a Tarzan swing, or a tire swing. | 
Q. Tarzan or tire swing, is that right? A. Right. 
Q. You have seen these in the neighborhood? A. Oh, yes, 
sometimes. 
Q. You didn’t have one in your back yard? a. No. 
Q. Had you been to the Dunn’s house on other occasions be- 
fore that where you had used the swing? A. Yes, I have. 
Q. Had you been there the day before the accident? A. No, 
I don’t think it was the day before. 
Q. Just a couple of days before? A. Yes. 
Q. Was Joseph Lester with you on that occasion? A. Yes, he 


was. 
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Q. Did the two of you and other kids ride the swing on that 
occasion? A.: Joe did not ride the swing on that occasion, I don’t 
think. 

Q. You're not certain of that? A. I’m almost positive. No, 

I don’t think he did. 

Q. How long were you at the Dunn’s house before the accident 
happened? [41] A. I really don’t know. 

Q. Fifteen or Twenty minutes, would you say? A. About that, 
yes. 

Q. Youiall had taken at least one turn on this swing? A. Yes. 

Q. Do you remember whether or not he had taken a ride be- 
fore his accident? A. He had taken, I think, only one. 

Q. So, this was his second ride when his accident happened, 
is that right? A. Yes, second or third. 

Q. Was the tire on it the same way throughout the afternoon? 
A. Yes. 

Q. There were no differences in the rope or the tire during the 
course of the time you kids were playing with it? A. No. 

Q. Was David Dunn also taking his turn on the swing? A. I 
think he may have several times. 

Q. He used it the same way you all used it? A. Yes. 

Q. At the time of the accident, did the rope break? A. No. 
[42] Q. Did the tire break? A. No. 

Q. Did the tree break? A. No. 

Q. Would you say, then, that Joseph just lost his grip and fell 
off the swing? A. Yes. 

ze * 
TOBY BILANOW 
a minor, was called as a witness on behalf of the Plaintiffs, * * * 
testified as follows: 
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DIRECT EXAMINATION 
BY MR. GODING: 


Q. State your full name and address. A. My name is Toby 


Bilanow, 7002 Aarondale Road, Bethesda, Maryland. | 
Q. How old are you, Toby? A. Eleven. 


Q. What school do you go to, and what grade? |A. I am in 


Sixth Grade at Bannockburn Public School. 


Q. Tell us again what school you go to. A. Ijam in Sixth 
Grade and I go to Bannockburn Elementary [43] School. 


Q. Do you know Joseph Lester? A. Yes. 
Q. Where do you live with respect to his house? | 
him? A. Hard to say—a couple of houses. 
Q. A couple of houses? A. I live across— 


Q. You live across Wilson Lane, do you? A. Yes. 


How far from 


Q. You live right in the neighborhood, is that what your’re 


saying? A. Yes. 


Q. Did you know when the Dunn’s lived down on Braeburn 


Place, did you know David Dunn? A. Yes. 


Q. On October 26, 1968, did you go to the Hallowe’ en Party? 


A. Yes. 


| 
Q. Where was that held? A. At the Bannockburn Swimming 


Pool and parking lot. 


Q. Did you and a group of boys who were there at that party 


go somewhere from the party? A. Yes. 
Q. Where did you go? A. To the Dunn’s house. 
[44] Q. How did you happen to go there? A. David 
us if we wanted to go to their house and use the swing. 
Q. Who was it who went, as you say, when David 


Dunn asked 


asked you 


to go to his house and to the swing? Did you say, to use the swing? 


A. I’m not sure. 


Q. Who was in the group who went? A. Me, Jef Stambler, 


Joe Lester and John Berman went. 


App. 22 


. Had you ever used that swing before that day? A. No. 

. Was there a tire on the swing on that day? A. Yes. 

. Did you use it that day, you yourself? A. Yes. 

. Did you see Joseph have his accident that day? A. Yes. 

. Will you describe the accident, tell how it happened? A. 
He had to reach out to the tire and get on it, and you had to jump 
out a little bit to get on it; and he jumped out, but the tire had hit 
a root, and it sort of jerked. 

Q. Did you say “hit a root” is that what you said? A. He 
jumped out and he didn’t quite reach the tire, and he held onto the 
top of it, and then he slipped and held [45] onto the bottom of 
it, but then he slipped again. 

Q. When you say “it,” do you mean the rope or the tire? A. 
What do you mean? He hit the root. 

Q. My question is this: You ‘said that he reached out and held 
onto it. What do you mean the tire or the rope? A. The top of 
the tire—the rope; the top of the tire. 

Q. Then what happened? He reached out— A. —and the tire 
went out, and he was hanging on it, and then he lost his grip and 
he slipped and sort of grabbed onto the bottom of it, but he couldn’t 
get a good grip, and he fell and landed on the bank of the creek. 

Q. Can you estimate the distance that he fell? A. About twenty 
feet. 

Q. At any time did he get into the water of the creek? A. He 
landed on the bank and slipped. 

Q. Slipped into the water of the creek, is that what you're 
saying? A. Yes. 

Q. What happened then? A. We all ran down and Mr. Dunn 


came out. 
x * * 


App. 23 


[47] CROSS-EXAMINATION 

BY MR. GREGG: | 

Q. Toby, had you ever used this swing on the Dunn’s place be- 

fore the day of the accident? A. No. | 

Q. Had you used it before Joseph’s accident happened? A. 
No— Yes. 

Q. You had? A. Yes. 


Q. You had taken your turn before Joseph’s, is that right? A. 


Yes. \ 
Q. Did you have any difficulty with it? A. No, really. 
* * * i 
ROBERT C. LESTER, es 
one of the plaintiffs herein, was called as a witness in his own behalf, 
* * * and testified as follows: | 
DIRECT EXAMINATION 
BY MR. GODING: 
Q. Will you state your full name, please? [48] A. Robert C. 
Lester. 
Q. Where do you live, Mr. Lester? A. 7004 Braeburn Court, 
Bethesda, Maryland. 
Q. Waht is your occupation? A. I am an attorney. 
Q. Do you have an office in the District of Columbia? A. In 
the District of Columbia on Connecticut Avenue. | 
Q. When did it first come to your attention—Strike that. Mr. 
Lester, you are the father of Joseph Lester, the minor plaintiff in 
this case? A. I am. 
Q. It is through him, as next friend, that he has brought this 
suit, is that right? A. That’s correct. 
Q. And you are a plaintiff in your own right? | A. That’s cor- 


rect. 
ae ® 
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[59] Q. Mr. Lester, are you familiar with the area on the Dunn’s 
property where you son had his fall? A. Yes, I am. 

Q. Did you undertake to perform some measurements as to 
[60] distances from where the swing had been and swinging out, 
from the tree as indicated on Plaintiff’s Exhibit 1-C, using that, will 
you tell us whether you made some measurements and what those 
measurements were? A. I did. 

* * * 

Q. Would you point out on that, Plaintiff’s Exhibit 1-C, the 
tree, from the limb of which it was indicated to you that the rope 
swing hung? A. Yes. The boys who have testified here today ac- 
companied me to the scene and pointed out to me, as had been pre- 
viously pointed out, a tree which can be best noticed on this picture 
by the wooden bars. 

Q. Slats? A. Slats that are nailed to the tree, and the ladder 
to the side of the tree. We went there precisely in order to make 
the measurements that you are now asking me about. Three of the 
four boys accompanied me that day and pointed out to me [61] 
the spot where they were taking off, as I put it, with the swing. As 
they described, they pulled the swing up a certain distance, up the 
hill, behind the tree, and then would swing out over towards the 
creek. And they made some mention in the testimony today of the 
root the tire struck, and it was from that root I measured the follow- 
ing, namely, 34 feet right on the surface of the ground; 34 feet from 
the surface of that root right down to what I call the edge or the 
bank of the creek. Right down to the water, there is a drop-off, 
right tc the bank. 

Q. That 34 feet was measured on the ground? A. The meas- 
urement was made on the ground itself. Used a hundred-foot tape 
measure, and started at the root and let it run on the ground down 
to the edge of the creek. 
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Q. Did you take any other measurements? A. | Made any other 
actual tape measurements? No, because the CECE to reach were 
such that we couldn’t. 

Q. All right. What, from your observation, was the angle that 
this slope was? A. This is only an estimate: From, the root up to 
the top of the hill, I would estimate about a 45-degree angle; from 
the root down to an area at a point about 6 feet in from the bank 
of the creek, the angle is about 75—pardon me: About 65 degrees, 
in my estimation. Then it slopes off quite eee out 
as it gets to the creek edge. 
[62] Q. Did you say 65 feet approximately? A. 65 degrees. 

Q. Excuse me. 65 degrees. Will you indicate with your hand 
what a 90-degree angle is? A. (Indicating). | 

* * * 
[63] Q. Can you tell us something about the Rtdnce of the arc 
of the furtherest point, out in the outward course of the swing, as 
shown to you by these witnesses who have been here today, in a 
direct line down to the creek. What would that be? A. Well, con- - 
sidering the 34 feet we measured and a 65-degree angle, you can work 
it out with a protractor, and it comes out to approximately 22 feet. 

Q. 22 feet? A. Out from the root, straight) down to the 
ground. 


se * 2% 


CROSS-EXAMINATION 
BY MR. GREGG: | 
Q. Mr. Lester, you are not an engineer, are you, sir? A.. No, 
Iam not. | 
Q. Have you had any real experience in measuring angles or 
heights or anything of that nature? [64] A. Nothing other than one 
would get in Geometry and from being a home-owner and that sort 
of thing. In Geometry, I thought I said. Maybe you misunderstood. 
Q. I was talking about actual measurements. A. Taking meas- 
urements of the angle of the hill, you’re talking about? 
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Q. Yes. A. Not really, no. I work in the aviation business. 
We run into a certain amount of accident cases and so forth; but 
actual experience, no. 

Q. You do know, of course, if you have a rope ties to a tree 
limb, as that rope swings out, it will reach a point when it is directly 
below its fulcrum? A. Yes. , 

Q. —when it will be closer to the ground than it will be at the 
starting point, isn’t that so? A. I’m sorry; not in the situation that 
we are describing here because here, the rope was part way down 
the hill; it was about 15 feet down from the top of the hill. It’s 
quite a sharp hill, so actually, as you pull the tire up the hill and 
create this arc you speak of, the tire is actually touching the ground 
as you go up the hill. 

Q. So, when you leave it go, the rope swings down, does it 
‘not? A. The rope and tire would swing away from you, which is 
[65] down the hill, in the direction of down the hill. 

Q. And the bottom of the rope becomes closer to the base or 
ground? A. No. Wrong. 


*“* * 


. [69] SUSAN POWELL LESTER, 

, 2 plaintiff herein, called as a witness in her own behalf, having been 

first duly sworn by the Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 


ne * 


Q. Will you state your full name, please, and address? A. Susan 
; Powell Lester, 7004 Braeburn Court, Bethesda, Maryland. 
Q. And you are one of the plaintiffs in this case? A. Yes. 
Q. You are the mother of Joseph, the minor plaintiff? A. Yes. 
** *& 
Q. Where do you live? What is this section called? [70] A. 
Bannockburn. 
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Q. Will you tell us something about that area where you live? 
It is a subdivision of houses that is built on an area that used to be 
a golf course. | 

Q. Generally, what is the terrain? Will you tell us something 
about the general terrain? A. Hills and valleys, and a creek runs 
through the middle of the subdivision. 


* * * 


[71] Q. How far is this swimming pool parking lot, which was the 
site of the Halowe’en Party from your home? Can you see it? A. 
Yes, you can see it from my front door. It is aboxs half a city 
block away. 

Q. Half a city block. How far would the Dunn’. s aan be 
from your home? A. From our home, about a long city block. 

Q. When did it first come to your attention that there had 
been an accident to Joe? A. Mrs. Dunn called me, asked me if I 
were Joe’s mother. She said, “Joe fell off a swing. We would like 
to see you.” | 


* * * 


\ 
[72] Q. Tell the Court and Jury what transpired when you reached 


the Dunn’s home. 
x * * 


| 
A. When we arrived there, Mrs. Dunn came out of the house and 
said, ““You arrived so quickly,” and they: started apologizing, saying 
she shouldn’t have let the boys be doing this and then she said some- 


thing about, “I will take your little one inside.” 
* * * 


[74] Q. Before we leave the scene, did you have any ‘talk with 
Mr. Dunn at any time before you left to go to the hospital, I take 
it, with Joey? A. When he came back from calling the Rescue 
Squad— | 
Q. Little louder. A. —he went up to call the Rescue Squad 
and then returned to the bottom of the embankment. I don’t re- 
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member his exact words, but the gist of what he said was there had 
been [75] a family disagreement about the rope and he was opposed 
to it and now the rope really had to come down. 
x * * 
(82] CROSS-EXAMINATION 
BY MR. GREGG: 

Q. Mrs. Lester, how long did your family live in the Bannock- 
burn section of Bethesda? A. Since 1959, November, ’59. _ 

Q. Were you generally familiar with the area and the com- 
munity? A. Well, yes. 

[83] Q. I gather from what you said that this is a community of 
single family homes? A. Yes. 

Q. Each house has a yard—A. Yes. 

Q. —generally speaking? A. Yes. 

Q. And you were familiar with a creek that ran through the 
area? A. Yes. 

Q. Was this the same creek that you saw behind the Dunn’s 
house? A. Yes. 

Q. So you knew that this creek was there? A. I had never 
been to that part because to walk through that part—the closest I 
had been to the Dunn’s from that side was about a block away 
where the valley is and where the paths are. I had never gone off 
the paths into the woods like the kids do. 

Q. But you knew there was a creek there? A. Yes. 

Q. You knew the creek was at the bottom of the gully? A. 

I didn’t know it was—gully? You mean the creek bed or the bank? 

Q. Either one. [84] A. I did not know. 

Q. Creeks usually are at the bottom of gullies or banks, are 
they not? A. The creek is a very shallow creek and the bank or 
gully, or whatever you want to call it, is about a foot up from the 
creek, this particular creek. 

Q. Where is this? A. The entire length of this creek. 
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Q. Wasn’t this the same creek that was behind the Dunn’s 
house? A. Yes. 

Q. So it wasn’t everywhere that way? It isn’t that way every- 
where in the community? A. The creek is a very shallow creek the 
entire length— 

Q. Including behind the Dunn’s? A. Yes. 

Q. With a bank of about what, a foot or two?! A. The bank 
and the side of the creek is about a foot up from the creek bed. 

Q. Whatever the condition of the creek was, ygu knew there 
was one there? A. Yes. 

Q. And you knew that there were banks or — leading 
down to that creek, didn’t you? A. I did not know of any steep 
embankment such as [85] was behind the Dunn’s house. I was not 
aware of any steep embankment in the area such as behind the 
Dunn’s house and that was the first time I had seen it, that day. I 
had been on a property in the same block lower down. From the 
front of the house you can’t tell what’s behind the house. I had 
been in houses further down the bock and there is no such condi- 
tion—just very gentle sloping to the creek and I was very surprised 
at this. 

Q. The conditions behind the Dunn’s house were roughly the 
same as the conditions behind the houses on the other side of the 
Dunn’s house? A. Yes, but I did not know any people in that part 
of the block. I had been in other houses and the situation is entirely 
different. 

Q. Had your son told you he had been at the Dunn’ 's house a 
few weeks previous to the accident? A. No. | 

Q. No? A. Iam sorry. Yes, he had. He said he played with 
a friend of Jeb’s, David’s brother. 

Q. He told you there was a swing in the back? A. No. 

Q. Did he tell you he had been riding on that swing? A. No. 
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Q. Did you give him any prohibitions with respect to a [86] 
swing of this nature? A. I had not been aware there were any. And 
I had not given him any instructions. I didn’t know of any in 
existence. 

Q. On the day of this accident did you know where your son 
was until the call came in from the Dunn’s? A. I had left him at 
the swimming pool at the Hallowe’en Party, and we operate under 
sort of basic instructions. It was a Saturday afternoon. There’s a 
certain area he can go without checking in and telling me where he 
is going. Other than that he can stay in that area and be home by 
whatever time he had to be home—by 5:30. 

Q. I understand. But my question was, did you know where 
he was until the call came in from the Dunn’s? A. No. I assumed 
he was in the area where he is allowed to be unless he checks in. 

Q. I gather your son had not told you there was a swing in 
the back yard of the Dunn’s house? A. No, he had not. 

Q. And he did not tell you he was going in the Dunn’s house 
to ride in the swing as soon as the Hallowe’en Party broke up? A. 
No, he did not. 

Q. Did you make any inquiries of him as to where he was 
going to go after the party broke up? A. I am sorry, I didn’t hear. 
[87] Q. Did you make any inquiries of him as to where he intended 
to go or what he intended to do after the Hallowe’en Party broke 
up? A. No, I did not. 

Q. Had you ever seen your son riding on a swing? A. Ina 
back yard “A” frame type of swing, yes. 

Q. Did you all have one of those in your yard? A. Yes. 

Q. What did you tell him with respect to how he ought to 
handle himself on a swing, or what he should do or what he shouldn’t 
do? A. The biggest thing we stressed in nursery school was not to 
run in front of somebody else who was swinging, and not to swing 
the swing out when nobody is on it so it would hit somebody else. 
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Q. And to hang on, too, is that right? A. Yes. 

Q. You had told him this? A. Yes. 

Q. Would you say that before the accident ered that your 
son appeared to be a reasonably intelligent boy for his age? A. Yes, 
he is. | 

Q. Did he appear to be, for example, even more intelligent 
than other children of his own age? [88] A. I think so 

Q. Did he appear to be at least normally observant ¢ or obedient? 
A. Yes. 

Q. Would you say that he was perhaps in that respect even 
more normal or more obedient than, say, the average ae A. Per- 
haps a little bit more, pretty close to average. 

Q. I gather that you assumed that Joe was sti at the Hal- 
lowe’en Party at the time his accident occurred? A. No, not really. 
As I tried to explain, the way it operates, that the boys, most of 
the families living close by have the same rules for their kids and 
they are allowed to go and play in a certain area and move freely 
about in that area without checking in at home. If they leave that 
area, they are to check in. I can’t remember for sure but I wouldn’t 
have been surprised if the boys had left the Hallowe’ en Party several 
times. They run around in that area. 

Q. In other words, he could go anywhere he aaa to in the 
neighborhood as far as you were concerned? A. Within specific 
bounds of the neighborhood, yes. 

Q. And he hadn’t told you about any conditions, existing at 
the Dunn’s house? A. No, he had not. 

Q. And he hadn’t told you he was going there to ride [89] 
on a swing— A. No, he had not. 

Q. —a tire swing that swung out over a gully? A. No. 

Q. When you got to the Dunn’s house, you could see the back 
yard, could you not? A. Yes. 

Q. Saw the tree? A. I don’t remember any tree, I just remem- 
ber the steep embankment. 
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Q. Did you see the swing? A. No, I did not. 

Q. But whatever conditions were there they were open. All 
you had to do was look at them and see them? A. You had to go 
to the back of the house. 

Q. Pardon? A. You had to walk to the back of the house. 
It’s not obvious from the front. 

Q. That’s what I meant. Once you get in the back yard, you 
can just look and see everything that is there? A. Yes. 


{91] MR. GODING: If it please the Court, and ladies and gentle- 
men of the jury: I am now about to read certain questions that I 
put to the defendant, Mr. Dunn, in depositions that were taken in 
this case cn April 10, 1969. These depositions are what are some- 
times called Pre-Trial Discovery. 

May I make any further statement with respect to— 


THE COURT: These depositions were taken, and Mr. Dunn 
testified the same as if he were here today. Mr. Goding is going to 
read the questions he asked Mr. Dunn, and then going to read the 
answers which Mr. Dunn made, and you will consider those as evi- 
dence in this case the same as if he were present sitting in the 
witness box. Does that satisfy you? 

MR. GODING: Thank you very much, your Honor. I might 
add that I am not going to read the entire deposition, just certain 
of the questions and the answers he gave to those questions. 

On page 17: I put the following question and he answered as 
follows: 

“Q. When was the rope swing first put up? A. I 
don’t know. 

“Q. 'Was it a matter of weeks or months before this 
accident? [92] “A. Well, it certainly was not 
months. 

“Q. 'Was it weeks? “A. Weeks before the accident. 
“Q. \Who put it up? “A. My son, my oldest son, 
David. 
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“Q. When did it first come to your attention’ ‘that it 
was put up, that it was there? “A. One evening 
when I arrived home from work. 

“Q. I think you said it was a new rope. who had 
purchased this rope? “A. My wife and my son. 

“Q. And was it purchased for the express purpose of 
using it as a swing? “A. It was.’ 

Turning to page 18: | 

“Q. Did you yourself ever use this rope swing? “A. 

I tested it. 

“Q. How? “A. Hung on it. | 
“Q. Was this for the purpose of seeing yourself that 
it would hold the weight of a boy, the weight of your 
boy David? “A. No. It was to see myself that it 
would hold me. 
“Q. Allright. Did you actually, then, use iit by 
swinging out? [93] “A. I tried it.” 

On page 19: 

“Q. Did you at any time ever see any boy or boys 
use the swing? “A. Yes. 

“Q. About how many times did you see them use 
it? “A. Oh, perhaps four or five. 

“Q. Did you see that they would swing out been the 
creek? “A. Yes. 


On page 20: 


“Q. You referred to Jeffrey Stambler. I think you 
said possibly you saw him use the swing. “A. Yes. 
“Q. Do you know whether he himself had an acci- 
dent on that swing? “A. He fell off the swing. 

“Q. Will you tell us when that was, whether it was 
prior or subsequent to Joe’s fall? “A. It was prior 
to Joe’s fall. 

“Q. And can you tell us about how long before? “A. 
I would say at least a week. 
“Q. Allright. Can you tell us the circumstances? As 
No. 
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“Q. Well, can you tell us the circumstances of how 
it came to your attention? [94] “A. Well, we as a 
family were planning to go down town in Washington 
to the Museum of Natural History, and we were just 
about ready to leave, and David and Jeff were out- 
side playing. 
“Q. Was Jeff scheduled to go with you? “A. I think 
yes— My wife had already called Mrs. Stambler. We 
had intended to take him with us. I don’t remember 
the exact arrangements. 
“Q. Allright. “A. And we did take him with us. 
“Q. Would you finish that, then? “A. David and 
Jeff came in and one of them told me that Jeff had 
fallen off the swing. I’m not sure which one told me. 
“Q. Did you make any further inquiry as to the de- 
tails of this? “A. Well, we attempted to find out if 
there had been any injury. We asked Jeff, of course, 
repeatedly how he felt, which was “Fine.” 

On page 22: 
“Q. Did you ask how he actually fell? “A. You 
mean, hard or soft? 
“Q. No; in any regard. “A. No. 
[95] “Q. What was his appearance at that time? 
“A. Oh, he had scratches on his face; otherwise nor- 
mal, I guess.” 


Page 23: 


“Q. Did it come to your attention that there had 
been jother accidents on this swing, that is, other than 
Jeff Stambler, and this is before the Lester boy had 
his accident? “A. You mean, from other neighbor- 
hood children? 

“Q. Yes, from anybody. “A. Well, my own son fell 
off. 

“Q. When was that? “A. I don’t— It was before 
Joe Lester’s accident. Exactly when: Perhaps 2 weeks 
before.” 


x“ * * 
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“Q. Do you know the circumstances of that fall, how 
David happened to fall of the swing? “A. I’misorry. 
It was Carl, my middle son, who fell off the swing. 
“Q. Do you know the circumstances? “A. No, I 
don’t. I’m not altogether sure I know what you 
mean by “circumstances.” 
“Q. Well, any of the circumstances relating to the 
fall, whether, for example, his hands slipped off the 
rope or anything in that regard? [96] “A. I’m 
sorry. I can’t envision any other circumstances, 
“Q. So, what you are saying then is that in your 
mind, when there is an accident and a boy falls| off 
this rope, it is because his hands slipped off the rope? 
“A. Certainly, when there is no tire on. When’ there 
is a tire on, perhaps his legs slip off also. I guess the 
purpose of the tire was to sit.” 
Page 27: 
“Q. After the fall off the swing by your son Cari, 
did you take any measures with respect to safety i in 
the use of the swing? “A. No.” | 
Page 28: | 
“Q. At any time prior to October 26, 1968, did you 
tell your son David or anybody in your household 
that that Swing was not to be used any more? “A. 
I’m sorry.” 
“(Reporter read the question back.)” 
“A. No, I don’t believe so.” 


“x * * 


DEFENDANT’S MOTION FOR DIRECTED VERDICT 


[98] MR. GREGG: If your Honor please, at this time I would like 
to make a motion for a directed verdict on behalf of the defendant 
on the grounds that the plaintiffs’ evidence fails to make out a case 
of actionable negligence such as to be submitted to the | jury. 
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I would like to call, first, the Court’s attention to the fact that 
the negligence charged in this case relates to a condition existing on 
the premises. There is no allegation that the defendant was actively 
negligent in having caused the accident, and more particularly, there 
is no allegation or claim that the defendant’s conduct was wilfull or 
wanton or intentional. 

The accident having happened in Maryland, of course the sub- 
stantive questions as to whether or not a case of negligence has been 
made out has to be tested by Maryland law. 


*x* * * 


RULING OF THE COURT 


[99] THE: COURT: Members of the Jury: Counsel for the 
plaintiffs ac\"ised the Court after this last deposition was read that 
that concluded the plaintiffs’ case, and what has been happening 
since then is this: The defendant made a motion [100] for directed 
verdict, stating as a matter of law, the defendant is not responsible 
for the injuries sustained by the plaintiff, and that is what I now am 
called upon to do. 

In that regard, I think I should remind you that the mere fact 
that the plaintiff sustained injuries does not entitle the plaintiff to 
recover, unless the plaintiff also shows that the defendant owed to 
him some duty and then violated that duty, which violation of duty 
was a proximate cause of the injury which the plaintiff sustained. 
And that’s a legal question. 

In that regard, we have to bear in mind that this accident oc- 
curred in Maryland. The plaintiffs and the defendant were all resi- 
dents of Maryland at the time, and the duties and obligations of the 
parties and the rights of the parties are to be determined by 
Maryland law. 

In reaching a determination of that question, we first have to 
determine what was the legal status of Joseph who was injured in 
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this case. And under Maryland law, he had what is known as the 
status of a licensee. Then, we go a step further under Maryland law 
to decide what was the duty to a licensee. There are many cases in 
Maryland on the subject. There is one very recent one, but they all 
are to this general effect, that the landowner owes no duty to the 
licensee, even one of tender years, except to abstain from wilfull or 
wanton misconduct. | 
[101] As far as I know, there is no claim that there was wilfull or 
wanton misconduct on the part of the defendant; and, absent the 
showing of wiifull or wanton misconduct—and certainly there is no 
evidence of wilfull or wanton misconduct—and since there is no evi- 
dence of wilfull or wanton misconduct under Maryland law, the 
plaintiff is not entitled to recover against the defendant, notwith- 
standing the injuries which he sustained, which everybody admits. 
But as I said a moment ago, there are many instances in which 
there are accidents and injuries where there is no liability. So, in 


this case, I am having to determine that as a matter of law, there is 
no liability. I instruct you as members of the jury ‘to return a 
verdict in favor of the defendant. The Clerk will take ‘your verdict. 
THE CLERK: By direction of the Court, your verdict in this 
case is for the defendant, and that is your verdict, so say you each 
and all. : 
(Jurors reply “‘Yes.”’) 
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No. 24,295 
H. SEARL DUNN, Appellant, 
v. 


JOSEPH LESTER, a minor by his father and next 
friend, Robert Lester and ROBERT LESTER, and 
SUSAN LESTER, Appellees. 


Appeals from Judgment and Order of The 
United States District Court for 
the District of Columbia 


BRIEF FOR APPELLEE IN No. 24,294, 
AND FOR CROSS-APPELLANT IN No. 24,295 


STATEMENT OF QUESTION PRESENTED 
FOR REVIEW IN NO. 24,294 


1. Whether the District Court correctly found that under Marty- 
land law the. minor appellant was a licensee upon appellee’s prem- 


ises and that upon the facts presented appellee was entitled to a 
directed verdict. 


: STATEMENT OF QUESTION PRESENTED 
IN CROSS-APPEAL IN NO. 24,295 


1. Whether the District Court erred in denying appellant’s mo- 
tion for summary judgment. 


REFERENCE TO RULINGS ON CROSS- 
APPEAL IN NO. 24,295 


The rulings of the District Court denying appellant’s motion 
for summary judgment and appellant’s motion for reconsideration 
of that denial are at R.22 and 23. 


STATEMENT OF THE CASE 


The plaintiffs, Joseph Lester and his father and mother, were 
and are residents of the community of Bannockburn in Bethesda, 
Maryland. They brought suit against the defendant, H. Searl Dunn, 
who was at that time another resident of the same community in 
Maryland, to recover damages on the ground of negligence for in- 
juries sustained by Joseph on October 26, 1968, when he fell while 
playing on a swing in the defendant’s backyard. The suit was 
brought in| the District of Columbia on the basis that the defendant 
was employed there, although he and his wife and three minor 
chi'dren resided in Maryland and the accident occurred in Maryland. 


The Lesters’ house was a “long city block” from the Dunn’s 
house in a\subdivision of single-family homes located on land that 
formerly was a golf course with a creek running through it (JA 27, 


28). The Lesters had lived there since November of 1959 (JA 28), 
and the Dunns had lived there for a little less than two months 
prior to the accident (JA 15). At the time of his accident, Joseph 
Lester was nine years old (JA 6). | 


A matter of weeks before the accident, Mr. Dunn’s ‘wife and 
their oldest son, David, had purchased some new rope for use as a 
swing (JA 32). David put up the swing, and his father first no- 
ticed it when he came home one evening from work (JA! 32-3). Mr. 
Dunn hung on to the rope to see if it would hold him' and he tried 
swinging on it (JA 33). Afterwards, he saw children a on the 
swing on four or five occasions (JA 33). 


As was true of other homes in the area, the creek that ran 
through the community ran behind the Dunns’ backyard. From a 
point about 34 feet from the creek, the Dunns’ backyard sloped 
downward at about a 65 degree angle toward the ‘creek bed 
(JA 245). The swing, consisting of a single rope, was placed on the 
limb of a tree near the creek, so that when the rope was pulled back 
to a tree root (marking the 34-foot distance from the creek) and 
then swung forward, the outward swing of the rope was approxi- 
mately 22 feet above the creek (JA 24-5).* 


At first, the rope nad only a knot at the end, but about a week 
before the accident an automobile tire was tied to the end of the 
rope (JA 12). Prior to Joseph’s accident, there had been two other 
accidents on the swing, one about a month before when Jeffrey 
Stambler fell a distance of about 16 to 18 feet after his hands 
slipped from the rope (JA 11-12), and the other when Mr. Dunn’s 
other son, Carl, fell off for the same reason about two weeks before 


“These measurements were made by Mr. Lester, but he admitted he was 
not an engineer (JA 26). Plaintiffs’ four photograph exhibits admitted at the 
trial are included in the record on these appeals. 


4 


Joseph’s accident (JA 34, 35). Jeffrey Stambler testified he had the 
wind knocked out of him and was scratched and dirty, but he told 

the Dunns he felt “fine” and he went with them to the Museum of 
Natural History as they had planned (Tr. 11-14, 34). 


After their son fell, the Dunns did not take any measures with 
respect to the safety of the swing, and Mr. Dunn did not recall that 
any time before Joseph’s accident he told David or anyone in his 
household not to use it (JA 35). Jeffrey Stambler recalled that at 
the time of Joseph’s accident, he heard Mr. Dunn tell his son David 
that he would have to tie up the swing for good now that there had 
been so many accidents (JA 15), and John Berman, another wit- 
ness, also heard Mr. Dunn say this and he later saw that the Tope 
had been tied up around the top of the tree (JA 18-19). Mrs. Lester 
testified that when she arrived at the Dunns’ house after Joseph fell, 
Mrs. Dunn was apologetic and told her she should not have let the 
boys be playing on the swing and also at that time Mr. Dunn told 
her there had been a family disagreement about the rope and he 
was Opposed to it and that then the rope really had to come down 
(JA 27-28). Jeffrey Stambler testified that the Dunns did not su- 
pervise the use of the swing in the sense of watching the children 
use it or of telling them how to use it—“We would just swing out” 
(JA 15). About two weeks before his accident, Joseph had used the 
swing at the Dunns’ house, but did not swing all the way out (JA 7). 
At that time the tire was attached to the swing (JA 7). While 
Joseph remembered he had been at the Dunns only once before the 
accident (JA 10), John Berman Tecalled he and Joseph had been 
there “just a couple of days” before the accident, but he did not 
think that Joseph used the swing that time (JA 19-20).. 


Joseph did not tell his parents about the swing in the Dunns’ 
backyard, although he told them he had been at the Dunns’ house 
a few weeks before the accident (JA 29). Because he had not told 
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them about the swing, Mrs. Lester testified she did not prohibit 
Joseph from using it, but that one of the instructions she gave to 
Joseph about using swings was to hang on (JA 29,31). Mrs. Lester 
stated that under “‘standing instructions” her son was told to stay 
in the neighborhood area and be home by 5:30 p.m., unless he 
checked in and told them where he was going (JA 30).! While she 
knew there was a creek in the area, Mrs. Lester testified she was sur- 
prised at how steep the slope was at the Dunns when she observed 
it after the accident (JA 28, 29). She said she had not! previously 
been at the Dunns and had only observed their house from the front 
where the backyard could not be seen (JA 29). She said she had 
been in houses further down the block from the Dunns and at those 
houses the sloping toward the creek was very gentle (JA 29). She 
testified that for its entire length the creek was very shallow and 
that the bank of the creek was about one foot above the creek 
bed (JA 28-9). Mrs. Lester stated that her son Joseph was intelli- 
gent for his age and that he was at least normally observant and 
obedient, perhaps a little more so than the average child, but “pretty 
close” to average (JA 31). When she arrived at the Dunns’ house 
after the accident, Mrs. Lester testified she then could see the back- 
yard and the steep embankment, and while she did not recall see- 
ing the tree or the swing, once she was in the backyard she could 


look and see everything that was there (JA 31,32). 


Joseph’s accident occurred in the afternoon of October 26, 
1968, which was a Saturday (JA 30). At that time there was the 
annual neighborhood Hallowe’en party at the parking lot of a swim- 
ming pool located about half a city block from the Lesters’ home 
(JA 27). At the party, David Dunn invited Joseph Lester, Jeffrey 
Stambler, John Berman, and Toby Bilanow (all of whom were wit- 
nesses at the trial) and also Andy Goodpaster and Mark Ophus to 


his house to-play on the swing (JA 7, 14, 21). John Berman testi- 


fied “we all sort of decided we wanted to go to this house and 
play on the swing” (JA 18). 


The boys then went over to the Dunns’ house and played on 
the swing for about fifteen or twenty minutes before the accident 
(JA 20). Before the accident, Joseph noticed the Dunns watching 
them through their picture window (JA 8). All the boys including 
Joseph, used the swing at least once (JA 14, 16, 20). (According 
to Jeffrey Stambler, they started out by riding two people together 
on the tire, because it would hold “a lot” (JA 14).) At that time, 
Joseph testified, everybody said he should try the swing because he 
had not tried sitting on top of the tire (JA 8, 16). When he tried 
this and went out on the swing, he testified his hands slipped and 
he fell, landing on the bank of the creek and slipping into the water 
(JA 8). Jeffrey Stambler testified he saw Joseph fall off the swing, 
but did not see him get on the swing (JA 17). He otherwise testi- 
fied that Joseph was intending to sit on top of the tire, but the 
tire hit a root in the ground and he slipped (JA 16). John Berman 
testified that when Joseph brought the swing up to the top of the 
hill and tried to jump on it to sit on top of the tire, he slipped, and 
he believed Joseph’s foot hit a root on the ground and he grabbed 
the top of the swing with his hands, but his grip was not strong 
enough and he slipped off, falling maybe 20 feet (JA 18). Toby 
Bilanow testified Joseph had to reach out to the tire and get on it 
and had to jump out a little bit, and that he jumped out, but the 
tire hit a root and it “sort of jerked”, and the tire went out and he 
hung on to it and lost his grip and he slipped and grabbed the bot- 
tom of the tire, but he could not get a good grip and he fell about 
20 feet and landed on the bank of the creek (JA 22). | 


Joseph testified the other boys were about his same age and 
size (JA 10) and that both then and when he was at the Dunns be- 
fore he saw the hill where the swing was and saw the tree it was 


tied to, and he agreed he could see everything that was there GA. . 
10). He said the other boys rode on the swing first and) he saw how 
they did it and what they were doing and he thought he knew how 
to ride on the swing too (JA 10). He explained this method was 
“first, you’re supposed to bring the tire up beyond the tree, and 
then get a good grip on the rope, and then swing out and get your 
feet around the top of the tire” (JA 11). He said he did all these 
things except his hands slipped and he fell off (JA 11). Jeffrey 
Stambler testified that from what he observed of Joseph’s using the 
swing the first time, he seemed to know what he was doing (JA 16). 
John Berman testified that the tire was on the swing in the same 
way all that afternoon; that there were no differences in the rope 

or tire during the time they played on the swing; that David Dunn 
used the swing in the same way as the other boys; and that when 
the accident happened, neither the rope, the tire, nor the tree 
broke (JA 20). Toby Bilanow testified that while he had not used 
the swing at the Dunns’ house before the day of the accident, he 
took his turn that day before the accident and had nd difficulty 
with the swing (JA 23). 


On this evidence, the District Court granted defendant’s mo- 
tion for directed verdict on the ground that Maryland law applied 
and that under that law Joseph was a licensee to whom jdefendant 
owed no duty except to abstain from wilful or wanton misconduct 
and there was no claim or evidence of such misconduct (JA 36-37). 


From this ruling, plaintiffs took their appeal docketed in this 
Court as No. 24,294. 


Prior to trial, defendant moved for summary judgment on the 
ground that the material undisputed facts established that under 
Maryland law Joseph Lester was a licensee to whom defendant owed 
only the duty to abstain from wilful or wanton misconduct or en- 
trapment (R. 17). Plaintiffs opposed this motion (R. 18). The mo- 


tion was denied (R. 22), and defendant moved for reconsideration 
(R. 19). Plaintiffs filed opposition to this motion (R. 20), and de- 
fendant filed a memorandum in response to plaintiffs’ opposition 
(R. 21). Defendant’s motion for reconsideration was denied (R. 23), 
and defendant has taken a cross-appeal from the denial of his mo- 
tion for summary judgment, which cross-appeal is here docketed as 
No. 24, 295. This case has not previously been before this Court. 


ARGUMENT 


I. IN NO. 24,294, THE DISTRICT COURT CORRECTLY HELD 
THAT UNDER MARYLAND LAW THE MINOR PLAINTIFF 
WAS A LICENSEE AND THAT DEFENDANT WAS EN- 
TITLED TO A DIRECTED VERDICT ON THE FACTS PRE- 
SENTED 


The accident to the minor plaintiff occurred in Maryland and 
at that time all the parties were residents of Maryland. Maryland 


law, therefore, applies on the substantive question of Mr. Dunn’s 
liability. “Being a substantive question, (plaintiff's) status at the 
time of his injury and the standard of conduct to be applied to the 
parties are governed by Maryland law. ...” Miller & Long Co., Inc. 
vy. Shaw, 204 A.2d 697, 699 (D.C. App. 1964); Smith v. John B. 
Kelly, Inc., 107 U.S. App. D.C. 140, 275 F.2d 169 (1960). 


Under Maryland law, the duty of a landowner depends upon 
the status of the person who enters upon his land, that is, whether 
that person is a trespasser, licensee, or invitee. The Maryland 
courts’ definition of these terms and the landowner’s duty to licen- 
sees under Maryland law were stated by the District of Columbia 
Court of Appeals in the Miller & Long case as follows: 


“Under Maryland law a licensee is ‘one privileged 
to enter another’s land by virtue of the possessor’s 


consent, for the licensee’s own purposes.’ An| 
invitee or business visitor is “one invited or per- 
mitted to enter or remain upon land for a purpose 
connected with or related to the business of the oc- 
cupant.” Peregoy v. Western Maryland Ry. Co., 202 
Md. 203, 205, 95 A.2d 867, 869 (1953). To a licen- 
see the owner or occupant owes no duty to keep his 
premises safe or to anticipate his presence or to warn 
him, and a licensee acquires no right of recovery ex- 

cept in the event of wilful injury. Carroll v. Spencer, 
204 Md. 387, 391, 104 A.2d 628, 631, 44 A.L.R.2d 

1247 (1954). . | 


In Smith v. John B. Kelly, Inc., supra, this Court similarly Tec- 
ognized that under Maryland law “‘A bare licensee is one who is on 
property of another, not by invitation but by mere acquiescence,” 
and “‘As regards a claim for negligence, however, both a trespasser 
and a bare licensee must take the premises as he finds them, and 
each may recover only for intentional, wanton, wilful injury or for 
the maintenance of a hidden danger or defect”, (citing he Carroll 
decision). 


In the above-cited Carroll case, the Maryland Court of Appesis 
held that ““Acquiescence is not invitation, and at most, changes the 
status of the trespasser to that of bare licensee, to whom the owner 
Owes no greater duty than to a trespasser.” On the duty owed to 
trespassers and licensees, the Court quoted from the decision in Duff 
v. United States, 171 F.2d 846, 850 (4th Cir. 1949): 


“Generally speaking, the owner of land in Mary- 
land owes no duty with respect to the condition of 
his land to a trespasser, or even to a licensee, whose 


presence upon the land is known to him, except to 
abstain from wilful or wanton misconduct. . | 


The Maryland Court of Appeals has applied this rule to child- 
ren who were either trespassers or licensees, stating that “the owner 
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of land owes no duty to a trespasser or licensee, even one of tender 
years, except to abstain from wilful or wanton misconduct or en- 
trapment.” Levine v. Miller, 218 Md. 74, 145 A.2d 418 (1958); 
Fopma v. Board of County Commissioners for Prince George’s 
County, 254 Md. 232, 254 A.2d 351 (1969); Herring v. Christensen, 
252 Md. 240, 249 A.2d 718 (1969); Hicks v. Hitaffer, 256 Md. 659, 
261 A.2d 769 (1970) (this being the most recent case found, review- 
ing and reaffirming the prior cases). These cases hold that the “at- 
tractive nuisance doctrine” is not the law of Maryland. See also: 
Conrad v. City of Takoma Park, 208 Md. 363, 118 A.2d 497 (1955); 
Ritter v. City of Baltimore, 219 Md. 477, 150 A.2d 260 (1959). 


The Maryland Court of Appeals has also ruled that social 
guests are licensees (by “invitation”, not “bare licensees”), Stevens 
v. Dovre, 248 Md. 15, 234 A.2d 596 (1967); Paquin v. McGinnis, 
246 Md. 569, 229 A.2d 86 (1967); Telak v. Maszczenski, 248 Md. 
476, 237 A.2d 434 (1968); and that under this rule a host is liable 
for injury to his guests only if: “(1) the host knows or has reason 
to know of the condition and should realize that it involves an un- 
reasonable risk of harm to such guests, and should expect that they 
will not discover or realize the danger, and (2) the host fails to ex-. 
ercise reasonable care to make the condition safe, or to warn the 
guests of the condition and the risk involve®, and (3). the guests do 
not know or have reason to know of the condition and the risk in- 
volved.” (Emphasis supplied). 


In the Paquin case, and as quoted also in the Stevens case, it 
was further emphasized that “The host has no duty to warn of dan- 
gers or defects of which he had no knowledge or means of knowl- 
edge, nor does he have a duty to give a warning of a condition 
which should be obvious to the guest... .” 


| 
11 
| 


The facts here establish that the District Court correctly and 
properly applied the law of Maryland in directing a verdict in de- 
fendant’s favor on the ground that Joseph Lester was upon defend- 
ant’s premises as a licensee at the time of the accident and there was 
no claim or evidence that defendant wilfully or wantonly caused his 
injury or entrapped him. 


There was no claim or evidence that Joseph was invited by the 
defendant or his wife to play on the swing, and plaintiffs did not 
present any evidence that defendant or his wife authorized) their son 
David to invite neighborhood boys to use the swing. That| defend- 
ant and his wife knew that other neighborhood boys played on the 
swing does not constitute any grant of authority to their son to in- 
vite them, but amounts at most only to the defendant’s acquiescence 
in their using the swing. Consequently, David’s invitation at the 
Hallowe’en party to the other boys to come over to his house to use 
the swing does not affect or change the status of those boys, includ- 
ing Joseph, as being mere licensees. At most, Joseph Lester might 
have been a “social guest”, but in that status under Maryland law he 
was still a licensee to whom the defendant could be liable only if 
all three of the conditions stated in the Paquin and Stevens cases are 
met. | 


The facts here show, however, that all of the conditions attend- 
ing the use of the swing were open and obvious and were fully and 
completely understood by Joseph and the other boys (JA 10-11, 16, 
20, 25). There was absolutely no hidden danger or any latent defect 
in the swing. The swing obviously swung out over the creek, but 
this was the fun of using it, and all the boys, who were about the 
same age and size (JA 10), voluntarily and knowingly used! it for this 
purpose. Joseph’s testimony in which he explained the method of 
using the rope (JA 11) shows particularly that he appreciated the 
risk involved and the need to get a good grip on the rope before 
swinging out. ! 
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In these circumstances, the defendant’s keeping the swing was 
not wilful or wanton misconduct on his part, nor was it any hidden 
peril or trap, the risks of which the children did not readily perceive. 
Applying to this case the three conditions stated in the Paquin and 
Stevens cases, it cannot be said that the defendant could expect that 
the boys would “not discover or realize the danger” or that the 
boys did not “know or have reason to know of the condition and 
the risk involved”. Therefore, even if under Maryland law, Joseph 
was a licensee in the nature of a “social guest”, the defendant satis- 
fied the duty he owed him in that capacity. 


The defendant was not an insuror and was under no duty to 
make the swing “accident-proof”. As was said by this Court in - 
Jamieson v. Woodward & Lothrop, 101 U.S. App. D.C. 32, 35, 
247 F.2d 23, 26 (1957): 


“The law does not require that an article be 

| accident-proof or incapable of doing harm. It would 
be totally unreasonable to require that a manufactu- 

| rer warn or protect against every injury which may 

| ensue from mishap in the use of his product. ... If 
a hand slips in a normal operation with a non- 
defective device, a knife will cut and a lighted stove 
will burn and an automobile will crash into a tree; 

i but no authority holds that manufacturers must warn 
of such contingencies. . . .” 


The law of Maryland is to the same effect: Smith v. Bernfeld, 
226 Md. 400, 174 A.2d 53 (1969) (beauty parlor chair that tipped 
over was not unreasonably dangerous); Myers v. Montgomery Ward 
& Co., 253 Md. 282, 252 A.2d 855 (1969) (In holding that a rotary 
mower was not negligently designed or manufactured, the Court 
stated: “The manufacturer of a mower is not an insurer, and is 
under no duty to make an accident proof product, . . . No cause of 
action is made out in the absence of an allegation that the injury 
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was caused by a latent defect not known to the plaintiff or a danger 
not obvious to him, which was attendant on proper use, . . | ‘There 
is certainly no usual duty to warn the buyer that a knife or axe will 
cut, a match will take fire, dynamite will explode, or a hammer will 
mash a finger,” Prosser, Torts (3d Ed. 1964) Sec. 96 at 666-67... . 
It seems to us that Myers’ argument that there was a negligent 
breach of duty is not so designing a mower that it would be i impos- 

sible for the blade to cut anything but grass was clearly a conclusion 
of Jaw. .. .””) | 


Of pertinence here is the Court’s comment in Paquin v. McGin- 
nis, supra, that “It would be too much to ask a host to provide 
greater care for a guest, who benefits from his host’s gratuitous hos- 
pitality, than the host provides for his own family.” 


Plaintiffs’ suggestion of a new category of “playing child in- 
vitee” (Brief, p. 6) and their argument that regardless of Joseph’s 
status on defendant’s premises, defendant owed him the duty of rea- 
sonable care (Brief, p. 10), both depart from the law of Maryland. 
Requests for a more liberal rule in this area have been rejected by 
the Maryland Court of Appeals. In Herring v. Christensen, (1969) 
supra, the appellants argued that Maryland should adopt “a new rule 
of law as set forth in Restatement (second) of Torts, Section 339 
(1965), a liberal version of the attractive nuisance doctrine’, but the 
Maryland Court of Appeals declared that “To adopt appellants’ posi- 
tion would eliminate the consistency and stability of this Court’ S 
rulings which are necessary for our citizens to know their respective 
rights and obligations.” 


In Hicks v. Hitaffer, supra, decided in 1970 and the most re- 
cent case on this subject, the Maryland Court of Appeals quoted 
what it said above in the Herring case and further commented: “We 
have sympathy for the boy and his parents because of the injury 
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sustained, but sympathy cannot be a basis for departure from the 
established legal doctrines of this State.” 


This Court, in applying Maryland law to the facts of this case, 
is equally bound in this regard. Joseph Lester was using the swing 
at defendant’s acquiescence and with full knowledge and apprecia- 
tion of all the conditions and risks involved. Under the established 
Maryland law above discussed, defendant was therefore not liable 
for Joseph’s injury when he fell from the swing, and the District 
Court’s ruling to that effect must be affirmed. 


Il. IN NO. 24,295, THE DISTRICT COURT ERRED IN FAILING 
TO GRANT DEFENDANT’S MOTION FOR SUMMARY JUDG- 
MENT 


In the Statement of Material Facts supporting defendant’s mo- 
tion for summary judgment (R. 17), the facts are recited as follows: 


| “The injured boy, then age nine (9), was in a group 
of children invited to the premises by one of defend- 
ant’s children, who was about the same age. The 
swing consisted of a rope tied to a tree branch at the 
top and had an automobile tire at the bottom. When 
used, it projected or swung over a deep slope of a 
ravine. The minor plaintiff fell from the swing ap- 
proximately 20 feet into the slope of the ravine, 
which was the creekbed of a small stream. 


“He had been on the premises on two prior occa- 
sions (his deposition, transcript page 35 (R. 14)) and 
had seen the tire swing and the ravine (T. 36, 37). 
He went there on the day of the accident specifically 
ito use the swing (T. 40). He thought he knew how 
to ride a swing of that type and he had seen the 
other boys use it (T. 40). ‘We were supposed to hold 
ion to the rope with your hands, and then jump onto 
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the tire so your feet stay on the tire, and you just 
swing out and come back.’ (T. 40). 

“The infant plaintiff did ‘what everyone else did’, 
without help from the others, but ‘. . . I lost my oP 
with my hands and fell.’ (T. 42). 


“He did not ask Mr. Dunn, the defendant, or his 
wife if he could use the swing. (T. 43)” 


Under Maryland law as discussed above, defendant submits that 
these facts, which plaintiffs did not dispute in their Opposition to 
defendant’s motion (R. 18), entitled defendant to a summary judg- 
ment and it was error for the District Court to have denied that mo- 
tion. | 


As stated in the Miller & Long case, supra, (204 A.2d'\ at 701): 


“Where facts essential to the determination of a | 
visitor’s status are not in dispute, whether he is a li- 
censee or an invitee is a legal question for the court. 
Lord v. Lencshire House, Ltd., 106 U.S. App. D.C. 
328, 331, 272 F.2d 557, 560 (1959). Here the facts 
surrounding (plaintiff’s) presence at the construction 
site and in appellant’s work shack were not in con- | 
flict. It was, therefore, the duty of the trial court | 
to determine (plaintiff's) status as a matter oe 
law... .” 


CONCLUSION 


! 
Defendant, as appellee in No. 24, 294, respectfully submits that 

the judgment of the District Court must be affirmed, and, as CTross- 

appellant in No. 24,295, respectfully submits that the order of the 
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District Court denying defendant’s motion for summary judgment 
was error and must be reversed. 
Respectfully submitted, 


James C. Gregg 

James F. Bromley 

1625 K Street, N. W. 
Washington, D. C. 20006 


Attorneys for Appellee 
and Cross-A ppellant 
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It is respectfully suggested that the invalidity of defendant Dunn’s 
position emerges in clearer focus from the silence of his argument on 
several major points. 


I 
SOCIAL GUEST 


While he concedes practically that minor Joseph was a “‘social 
guest” (Dunn br. 11), defendant completely ignores the decisive 
point that the standard of the host’s/conduct’ tinder Maryland law 
is negligence, and not wilful or wanton misconduct. (Lester br. 8-9) 
Equally significant is the silence, in defendant’s treatment of “‘so- 
cial guest,” as to the lesser degree of care imposed on children 
charged with assumption of risk. (Lester br. 9) 


Defendant’s position seems to be that as a matter of law min- 
or plaintiff is barred by assumption of risk. (Dunn br. 11) This 
is quite contrary to the law of Maryland. 


One key sentence in defendant’s argument on this point, alone 
perhaps best crystallizes the issue in this appeal: “The swing ob- 
viously swung out over the creek, but this was the fun of using 
it, and all the boys, who were about the same age and size, volun- 
tarily and knowingly used it for this purpose.”” Under Maryland law, 
the vital factor is that the boys were invited to have “the fun of using” 
the swing over dangerous heights. In State to use of Alston (cited Les- 
ter br. 9), the Maryland Court of Appeals considered the case of an 
uninvited eleven-year-old child who drowned while playing on and 
about the defendant’s raft. The court said (4 A.2d 742): 


“Invitation involves the existence of an intent to induce 
others to act responsively. The raft was a necessity in defend- 
ant’s business. Its utility was obviously so limited, and the 
mere fact that the venturesome impulse or disposition of a 
child would urge its appropriation as a plaything was merely 
an incidental and unintended effect which may not be ascribed 
to an intention of the owner.” 


And at page 743, the decisive distinction was stated: 


“between the children who are on the premises of the oc- 
cupier with or without permission and those who are there by 
express or implied invitation.” 


II 
PLAYING CHILD INVITEE 


Defendant asserts that plaintiffs project a new category of “play- 
ing child invitee”. (Dunn br. 13) Here again, there is totally lacking 
from defendant a response to plaintiffs’ recitation of the distinc- 
tion in the law of Maryland between playing children who are in- 
vited and those who are not invited onto private land. (Lester br. 6-7) 


The only thing new from plaintiffs has been the suggestion se- 
mantically that a child invited expressly or impliedly by the land 
occupier to play on an artificial device, designed and maintained 
for play, is a playing child invitee. However he might be labeled or 
designated, minor Joseph was such a child. 


Defendant Dunn asserts that plaintiffs seek departure from the 
Maryland law. (Dunn br. 13) It is, rather, defendant who advocates 
departure. | His interpretation indiscriminately commingles invited 
and uninvited children who are injured in play on private land. 

In striving to justify the trial court’s erroneous ruling defendant 
thereby ascribes to Maryland an unflattering judicial rigidity which 
has not beén demonstrated and which indeed is not demonstrable. 
Otherwise stated, defendant mistakenly assumes that all playing 
children in' Maryland must be swept under its ban against the attrac- 
tive nuisance doctrine. 


This clearly is not in keeping with the Maryland treatment of 
“social guest”’ (Lester br. 8-9) and invited children, in Lorenz and 
Alston, supra. Whether minor Joseph is to be cast generically as a 
“social guest,” or more specifically within that class as a playing 
child invitee, the Maryland Court of Appeals has expressed itself with 
convincing clarity that defendant owed him a duty of reasonable care. _ 


Finally, it is respectfully suggested that plaintiffs’ position is en- 
tirely consistent with the recognized rules governing the conflict of 


laws. Defendant’s required standard of care has eetiy been “de- 
fined in particular situations by/ udicial decision” of Maryland, within 
’ the meaning of sec. 380(2) of the Restatement of the Law, Conflict of 
Laws (1934), as reasonable care and not conduct less than wilful or 
wanton misconduct. If there is any doubt that Maryland has suffi- 
ciently defined the rule applicable to defendant’s conduct, then this 
Court as the forum may, under sec 380(1) thereof, properly apply the 
standard of defendant’s required conduct, “in accordance |with its own 
tules of evidence, inference and judgment.” If sec. 380(1) is deemed 
applicable, and plaintiffs do not maintain that it is, then no further ar- 
gument is felt necessary to persuade this Court that plaintiffs are en- 
titled to a full trial and jury verdict on the issue of defendant’s neg- 
ligence. 


Plaintiffs again respectfully submit that: 
(1) In No. 24,294 the judgment of the district court should be 


reversed and the case be remanded for re-trial and 


(2) In No. 24,295, the order of the district court denying defend- 
ant’s motion for summary judgment should be affirmed. 


James B. Goding | 
Attorney for appellants and 


